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STERILIZATION OF CRIMINALS. 

In the recent case of Smith v. Board of Examiners of the 
Feeble Minded, 88 Atl., 963 (N. J.), there was drawn in question 
the constitutionality of a statute which authorized a board of ex- 
aminers to inquire into the condition of the feeble minded, epi- 
leptic, certain criminal and other defective inmates confined in 
the several reformatories, charitable and penal institutions of the 
counties and state, and that, upon deciding unanimously, in con- 
junction with the chief physician of the institution, that pro- 
creation by such inmates was inadvisable, and no improvement 
being probable so that procreation might afterwards become ad- 
visable, it should be lawful for the said board to authorize such 
operation for the prevention of procreation as it considered ef- 
fective, and thereupon for a surgeon, under the direction of the 
chief physician of such institution, to perform such operation. 

The court, while stating that it recognized the underlying ques- 
tion of whether the state is justified in the theoretical betterment 
of society by the sterilization of its undesirable members, did not 
decide that matter, but held that the statute was unconstitutional, 
in that, first having created two classes of persons, i. e., those 
within and without the said institutions, it then applied the rem- 
edy to the class to which it had the least and not the sole applica- 
tion, and the class so affected bore no reasonable relation to the 
object of the regulation, and that thus it denied to the individuals 
of the class the equal protection of the laws. This caused a vio- 
lation of the Fourteenth Amendment. 

This decision appears to be correct. By the police power of 
the states persons and property are subjected to all kinds of re- 
straints and burdens, within constitutional limitations, in order 
to secure the general comfort, health and prosperity of the state 
as a whole. 1 

Again, the public policy of a state is determined by itself and 
is subject to no control from without unless it contravenes the 
Federal Constitution or some treaty or statute conformable there- 
to, 2 and the general rule is that the Fourteenth Amendment does 

JRedfield, C. J.,. in Thorpe v. Burlington & Rutland R. R. Co., 27 Vt., 
140. See Barbier v. Connolly, 113 U. S., 27; Turberville v. Stampe, l'Ld. 
Raym., 764; Pixley v. Clark, 35 N. Y., 520. 

2 Hartford Fire Ins. Co. v. Chicago M. & St. P. R. R. Co., 175 U. S., 
91. 
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not withhold from the states the power of classification if the 
statute in question deals with all of a certain class alike* and the 
classification is reasonable. 

Yet the classification must not be arbitrary, 4 and must always 
rest upon some difference which bears a reasonable relation to 
the act in respect to which the classification is proposed. 5 So 
when the question of the power of a state to classify for the pur- 
pose of taxation was presented to the Supreme Court, Mr. Jus- 
tice Bradley said: "All such regulations, and those of like char- 
acter, as long as they proceed within reasonable limits, are within 
the discretion of the legislature ; but clear and hostile discrimina- 
tion against particular persons and classes, especially such as are 
of an unusual character, unknown to the practice of our govern- 
ments, might be obnoxious to the constitutional prohibition." 8 

The case under discussion falls directly within the latter part 
of this statement. Here the legislature has provided a remedy 
for those individuals of a class who happen to be under its care, 
and who, indeed, have no opportunity for reproduction, and ex- 
cepted the larger portion of the class who are at liberty, and free 
to people the world with progeny. A more unreasonable classi- 
fication could scarcely be imagined. 

With the wisdom or policy of such legislation the courts have 
no concern. Those are matters of which the legislature is the 
sole judge. 7 Nevertheless it may not be improper to consider for 
a moment the practical workings of these laws. The legislatures 
of seven states have passed statutes similar in many respects to 
that of New Jersey. 8 What will be the effect ? As tending to the 
betterment of the race, this action of the states would seem much 
too hasty. It is not even admitted by any means universally that 
the children of criminals, etc., are necessarily of an inferior type. 
There is still a grave dispute among medical authorities as to 

8 Hayes v. Missouri, 120 U. S., 68 ; St. Louis & San Francisco Ry. v. 
Mathews, 165 U. S., 1 ; Giozza v. Tiernan, 148 U. S., 657. 

4 Vanzant v. Waddel, 2 Yerg., 200; Debrell v. Morris's Heirs, 15 S. W., 
87; State v. Loomis, 115 Mo., 307; Yick Wo v. Hopkins, 118 U. S., 356. 

B Gulf, Colo. & Santa Fe Ry. v. Ellis, 165 U. S., 150. 

«Bell Gap R. R. Co. v. Pa., 134 U. S., 237. 

* Spier v. Baker, 120 Cal., 370; Baxter v. Tripp, 12 R. I., 310; People 
v. Gillson, 109 N. Y., 389; Townsend v. State, U7 Ind., 624. 

s Laws, N. Y., ch. 445, 1911 ; Laws, Wash., 1909, ch. 249, s. 35 ; Ind., ch. 
215, 1907; Conn. Laws, 1909, ch. 209; Iowa, 1911, ch. 129; Cal., 1909, ch. 
720. 
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whether the development of certain traits in an individual is to be 
attributed to inherited tendencies or merely to the law of atavism.* 
Therefore, until this question is settled beyond reasonable doubt 
the zeal of these legislatures considerably outruns their discre- 
tion. 

As to the prevention of rape, the remedy is singularly ineffec- 
tive. To quote a work of recognized authority, "it removes about 
the only existing deterrent, namely the dangers attending the 
gratification of such immoral desires". 10 The subject is as capa- 
ble of performing the acts which constitute the crime of rape as 
before. 

"What is the essence of the crime of rape? Dishonor by vio- 
lence, not by impregnation. Is a woman dishonored by a forcible 
entry of her person ? This has never been doubted in any coun- 
try in Europe. 11 " Yet the statutes do nothing in providing such 
a remedy to protect women from this crime. 

The real point of interest, from a legal standpoint in statutes 
of this kind is whether such operations as are thus permitted to 
be performed on criminals are to be regarded as a "cruel and 
unusual punishment" within the meaning of the prohibition in 
the Federal, and State Constitutions. The clause in the Constitu- 
tion of the United States embodying such prohibition has been 
held to be no restraint on the states, 12 but the Constitutions of 
most of the states include the same provision. 13 

It has been said that whether a given punishment is cruel and 
unusual or not depends in each case upon the act to be punished 
and the particular punishment. 14 It may be safely asserted that 
physical torture or such acts as would shock the feelings of ordi- 
nary persons would never be permitted as a punishment, no mat- 
ter how horrid the crime. 15 The constitutional prohibition, more- 
over, seems, according to the general opinion, to refer solely to 

8 See Journal of Criminal Law and Criminology, Vol. 4, No. 3, pp. 321 
and 326. 

10 41 L.R. A., 419, note. 

11 Robertson's Case, 1 Swint., 93. 

12 Pervcar v. Conn., 5 Wall., 475 ; O'Neill v. Vermont, 144 U. S., 323. 
18 N. J. Const., Art. I, sec. 15 ; Ind. Const., Art. T, par. 61 ; N. H. Const., 

Part I, Art. 33 ; Tex. Const., Art. I., sec. 13. 

14 Blydenberg v. Miles, 39 Conn., 484; State v. Stubble field, 157 Mo., 
360. 

115 Wilkerson v. Utah, 99 U. S., 130; Hobbs v. State, 133 Ind., 404. 
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such punishments as disgraced the civilization of former ages 16 
as, for instance, boiling in oil, quartering, hanging in chains, 
burning at the stake, breaking on the wheel, and other barbarous 
inflictions. 17 

Judge Cooley defines the clause as including "what public sen- 
timent has condemned as cruel or such punishments as those 
which, if ever employed at all, have become unusual." 18 It must 
also, of necessity, include any new forms of punishment which 
would be repugnant to our sense of justice now, as well as the 
old atrocities, sanctioned under the common law. 

We may accept the rule, in effect, that the punishment should 
be proportioned to the offense. 19 Let us consider the crime for 
which this operation is usually prescribed as a penalty and the 
exact nature of the operation itself, together with its results. So 
far the crime thus punished has been that of rape. No one 
will deny its heinous nature. The operation is known as 
"vasectomy". It is considered in the medical profession an 
"office operation", painlessly performed in a few moments. The 
patient suffers no inconvenience and is not impaired for the pur- 
suits of life except that he is effectually sterilized. 20 

The only adjudicated case on this subject is that of State v. 
Fetter, decided in Washington during 1912. 21 There the statute 
provided that "whenever any person shall be adjudged guilty of 
a carnal abuse of a female under ten years, or of rape, or shall 
be adjudged to be an habitual criminal, this operation (vasec- 
tomy) may be directed to be performed." 22 

A unanimous court held this not to be a cruel and unusual pun- 
ishment, saying that it did not appear that any marked degree of 
physical pain was suffered ; that, since death might have been 
made a punishment for the offense, any lesser degree of punish- 
ment, unaccompanied by physical torture, was permissible, and 
that they would not disturb the discretion of the legislature ex- 
cept in extreme cases. 

ie Whitten v. Georgia, 57 Ga., 297. 

17 State v. Woodward, 68 W. Va., (A; In re Kemmler, 136 U. S., 436 ; 
Wilkerson v. Utah, supra. 

18 Cooley, Const. Lim., 7th ed., 473. 

" Wcems v. United States, 217 U. S., 349; Blacks., Vol. 4, 92, 327, 377. 

20 Medico-Legal Journal, Vol. 27, p. 34. 

21 70 Wash., 65. 

22 Rem. and Bal. Code, Wash., par. 2287. 
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From this conclusion we respectfully dissent. It may be all 
very well, whether or not it be conceded that sterilization is neces- 
sary to prevent the propagation of inferior children, to take such 
measures towards habitual criminals, though it might be sug- 
gested that it is rather difficult to determine who is an habitual 
criminal. 

Nevertheless, to take from one who has committed the crime 
of rape but once, all hope of future progeny, when he may go 
forth from confinement at some future time a reformed man, 
seems as cruel and unusual a punishment as can well be conceived 
of. It is a punishment which lasts beyond his term of imprison- 
ment, even to the grave. 23 



LIMITATION OF ACTION AGAINST SURETY ON OFFICIAL BOND. 

In the case of The City of Butte v. Goodwin et al., 1 which was 
an action commenced in May, 1911, against a former city treas- 
urer, who held office from May, 1905, to May, 1907, and the 
sureties on his official bond, to recover money earned as interest 
by the city funds during his term of office and retained by him, 
three statutes of limitation were involved; and it was held that 
the cause of action was not one arising out of contract in the strict 
sense of the word, nor one based upon a liability created by stat- 
ute, but one "upon an obligation or liability, not founded upon 
an instrument in writing, other than contract," and was barred 
because it was not commenced within three years, as provided by 
statute. The period of the statute applicable to actions on bonds 
was eight years. 

In arriving at this conclusion the court decided that the city 
treasurer, who was not an insurer of the public funds, was a 
trustee, in point of law, of the funds for the usy of the city and 
accountable for and under an obligation to pay over any profits 
derived from the use of the trust funds, on a quasi-contractual 
basis; and that a breach of such obligation constituted a breach 
of his official bond. But the court further said that there was 
a breach of the obligation of the bond only because the treasurer 
"was guilty of a breach of his implied promise to pay over" the 

23 But see an article by Governor Simeon E. Baldwin in 8 Yale Law 
Journal, 371. 

U34 Pacific Reporter (Mont), 670. 



